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Earning stripping rules in 
Europe

Earning stripping rules in Earning stripping rules in 
EuropeEurope
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German Earnings Stripping RulesGerman Earnings Stripping Rules

ScopeScope
Interest on shareholder and related party debtInterest on shareholder and related party debt

Interest on any third party debtInterest on any third party debt
Consequence Consequence 

Step 1:Step 1: Interest expense fully deductible up to the Interest expense fully deductible up to the 
amount of interest incomeamount of interest income

Step 2:Step 2: Interest expense exceeding interest income Interest expense exceeding interest income 
(net(net--interest) deductible up to 30 % of taxableinterest) deductible up to 30 % of taxable
EBITDAEBITDA

Step 3:Step 3: Remaining interest expense carried forwardRemaining interest expense carried forward



55

German Earnings Stripping RulesGerman Earnings Stripping Rules

Exceptions from general rule Exceptions from general rule 
De De minimisminimis thresholdthreshold
Net interest per annum and per business is less than Net interest per annum and per business is less than €€1m1m

Escape ClauseEscape Clause
The equity ratio of consolidated group does not exceed equity The equity ratio of consolidated group does not exceed equity 
ratio of the German business by more than 1%ratio of the German business by more than 1%
Additional requirements for corporate entities (Sec. 8a Additional requirements for corporate entities (Sec. 8a parapara. 3 . 3 
KStG)KStG)
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German Earnings Stripping Rules 
De minimis threshold
German Earnings Stripping Rules 
De minimis threshold

DescriptionDescription
Drop down of branches of activity to Drop down of branches of activity to 
partnershipspartnerships
Allocation of debt raised at T1 level to Allocation of debt raised at T1 level to 
partnerships on pro rata basispartnerships on pro rata basis

Summary of tax consequencesSummary of tax consequences
De De minimis minimis threshold of threshold of €€ 1 million is 1 million is 
available for every single entity (T1, B2, available for every single entity (T1, B2, 
B3 and B4)B3 and B4)

BenefitBenefit
Multiple use of de minimis thresholdMultiple use of de minimis threshold

Other considerationsOther considerations
No profit and loss offset for trade tax No profit and loss offset for trade tax 
purposespurposes

M GmbH

T1

M GmbH

T1

Debt

B2 B3 B4

Debt

B1 B2 B4B3
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German Earnings Stripping Rules
Low interest loans
German Earnings Stripping Rules
Low interest loans

DescriptionDescription
Low interest loan Low interest loan 
(e.g. Yen (e.g. Yen –– denominated)denominated)
Swap into Euro loan with third partySwap into Euro loan with third party

Summary of tax consequencesSummary of tax consequences
Swap payment not treated as Swap payment not treated as 
interest expense for purposes of interest expense for purposes of 
earnings stripping rulesearnings stripping rules

BenefitBenefit
Swap payments are deductible Swap payments are deductible 
business expenses without limitation business expenses without limitation 
of earnings stripping rulesof earnings stripping rules

Low interest 
loan & Swap

B GmbH

ForCo

Bank
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German Earnings Stripping Rules
Bond loans
German Earnings Stripping Rules
Bond loans

DescriptionDescription
Bank lends bonds to GmbHBank lends bonds to GmbH
GmbH receives interest onto the bondGmbH receives interest onto the bond
GmbH pays a lending fee to bankGmbH pays a lending fee to bank

Summary of tax consequencesSummary of tax consequences
Interest paid on bonds increases basis for Interest paid on bonds increases basis for 
earnings stripping rulesearnings stripping rules
Lending fee and manufactured payment tax Lending fee and manufactured payment tax 
deductible (trade tax: 75%)deductible (trade tax: 75%)
Expenses not treated as "bad" interest Expenses not treated as "bad" interest 
expenses for purposes of new rulesexpenses for purposes of new rules
Special antiSpecial anti--abuse provision of Sec. 8b abuse provision of Sec. 8b 
para. 10 CTA only applicable to stock loanspara. 10 CTA only applicable to stock loans

BenefitBenefit
Increase of tax basis for earnings stripping Increase of tax basis for earnings stripping 
rulesrules

Other considerationsOther considerations
AntiAnti--abuse rules to be considered abuse rules to be considered 

Bonds

Bank GmbH

Loan

Bonds

ForCo
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UK – Earnings Stripping/Thin CapitalisationUK – Earnings Stripping/Thin Capitalisation

No earnings stripping rulesNo earnings stripping rules
Thin capitalisation rules in line with OECD Transfer Thin capitalisation rules in line with OECD Transfer 
Pricing GuidelinesPricing Guidelines
Thin capitalisation rules apply between two UK Thin capitalisation rules apply between two UK 
companies so no anticompanies so no anti--discrimination EU argumentsdiscrimination EU arguments
Advance ruling system for foreign groups lending to Advance ruling system for foreign groups lending to 
UK subsidiariesUK subsidiaries
Extensive use of comparables by UK Tax Authorities in Extensive use of comparables by UK Tax Authorities in 
thin capitalisation negotiationsthin capitalisation negotiations
Special rules to ensure that private equity leveraged Special rules to ensure that private equity leveraged 
arrangements fall within thin capitalisation rulesarrangements fall within thin capitalisation rules
New debt cap rules from 1 April 2009New debt cap rules from 1 April 2009
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France - Earning stripping rules (Thin cap 
rules) (1/2)
France - Earning stripping rules (Thin cap 
rules) (1/2)

Earning stripping rules do not exist as such under French tax laEarning stripping rules do not exist as such under French tax law. w. 
Nevertheless, French thin cap rules can limit as earning strippiNevertheless, French thin cap rules can limit as earning stripping rules the ng rules the 
deduction of interests borne by the French subsidiaries.  deduction of interests borne by the French subsidiaries.  
French thinFrench thin--cap rules apply to all loans and advances between affiliated cap rules apply to all loans and advances between affiliated 
companies, with direct or indirect shareholdings (notion of majocompanies, with direct or indirect shareholdings (notion of majority rity 
shareholding or control).shareholding or control).
From January 1, 2007, two limitations are introduced:From January 1, 2007, two limitations are introduced:

Limitation of the rate of deductible interest (Limitation of the rate of deductible interest (““allowable interestallowable interest””))
Maximum interest rate: rate equal to the annual average of the eMaximum interest rate: rate equal to the annual average of the effective ffective 
rates that credit institutions grant companies for variablerates that credit institutions grant companies for variable--rate loans with an rate loans with an 
initial term of over two years (a higher rate is accepted if it initial term of over two years (a higher rate is accepted if it corresponds to corresponds to 
that which the borrowing company could have obtained from indepethat which the borrowing company could have obtained from independent ndent 
financial institutions or bodies in similar conditions).financial institutions or bodies in similar conditions).
Excess portion definitively non deductibleExcess portion definitively non deductible
Pursuant to Article 8 of the DTT between France and Luxembourg, Pursuant to Article 8 of the DTT between France and Luxembourg, there is there is 
no WHT on constructive dividends.no WHT on constructive dividends.
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France - Earning stripping rules (Thin cap 
rules) (2/2)
France - Earning stripping rules (Thin cap 
rules) (2/2)

Limitation of the amount of interest immediately deductibleLimitation of the amount of interest immediately deductible
Three tests have to be performed:Three tests have to be performed:

Equity to debt ratio: 1: 1.5Equity to debt ratio: 1: 1.5
Interest Interest ≤≤ 25% of ( approx25% of ( approximately equivalent to) EBITDAimately equivalent to) EBITDA
Interest expenses (to related entities) Interest expenses (to related entities) ≤≤ interest income (from related interest income (from related 
entities).entities).

If the three tests are cumulatively exceeded, portion not deductIf the three tests are cumulatively exceeded, portion not deductible but ible but 
carried forward on to future FYs (specific exceptions apply)carried forward on to future FYs (specific exceptions apply)

No ThinNo Thin--cap applicable if yearly interest charges are not in excess of 1cap applicable if yearly interest charges are not in excess of 150K Euro50K Euro
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« Charasse » provision (1/2)« Charasse » provision (1/2)

«« CharasseCharasse »» provision apply when company buys, provision apply when company buys, 
from a (direct or indirect) controlling company, shares from a (direct or indirect) controlling company, shares 
of a company which is to be included in the same taxof a company which is to be included in the same tax--
consolidated group.consolidated group.
The parent company of the French group must add The parent company of the French group must add 
back into the groupsback into the groups’’ taxable profits of the year of the taxable profits of the year of the 
purchase and for the 8 following years, part of the purchase and for the 8 following years, part of the 
financial expenses of the taxfinancial expenses of the tax--consolidated group.consolidated group.
The amount which has to be added back to the groupThe amount which has to be added back to the group’’s s 
taxable profit is determined as follows: taxable profit is determined as follows: 

Group Financial expenses x Acquisition price of the shares
Average amount of the group’s
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« Charasse » provision (2/2)« Charasse » provision (2/2)

«« CharasseCharasse »» does not apply if (i) the acquisition of the does not apply if (i) the acquisition of the 
shares is made from a controlling company which has shares is made from a controlling company which has 
itself purchased said shares from a third party in order itself purchased said shares from a third party in order 
to resell them immediately or (ii) the transfer takes to resell them immediately or (ii) the transfer takes 
place between companies of the same taxplace between companies of the same tax--
consolidated group. consolidated group. 
Further, no add back has to be made with respect to Further, no add back has to be made with respect to 
FYs during which:FYs during which:

the acquired company is no more member of the tax the acquired company is no more member of the tax 
consolidated group (except in case of merger); or consolidated group (except in case of merger); or 
the company holding the shares of the acquired company the company holding the shares of the acquired company 
is no more controlled by the same shareholders.is no more controlled by the same shareholders.
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US - Interest deduction limitations —
summary
US - Interest deduction limitations —
summary

Broadly stated, there are seven* principal regimes that may poteBroadly stated, there are seven* principal regimes that may potentially ntially 
apply to defer/reduce corporate interest expense deductions for apply to defer/reduce corporate interest expense deductions for federal federal 
income tax purposesincome tax purposes

Common law debt versus equity analysisCommon law debt versus equity analysis
Section 267(a)(3):  deduction for interest owed to related nonSection 267(a)(3):  deduction for interest owed to related non--US person US person 
generally deductible only when paid (see also Section 163(e)(3) generally deductible only when paid (see also Section 163(e)(3) for similar for similar 
rules re original issue discount)rules re original issue discount)
Earnings stripping provisions (Section 163(j))Earnings stripping provisions (Section 163(j))
Transfer pricing provisionsTransfer pricing provisions
Applicable high yield debt obligation provisions (Sections 163(eApplicable high yield debt obligation provisions (Sections 163(e)(5) and (i)))(5) and (i))
Acquisition indebtedness rules (Section 279)Acquisition indebtedness rules (Section 279)
Debt payable in issuer equity rules (Section 163(l))Debt payable in issuer equity rules (Section 163(l))

In addition, various state income tax limitations may apply, in In addition, various state income tax limitations may apply, in particular particular 
to intercompany interest  to intercompany interest  
* Other limitations can apply in focused circumstances, e.g., in* Other limitations can apply in focused circumstances, e.g., interest on tax deficiencies, etc.terest on tax deficiencies, etc.
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US - Section 163(j) – “earnings stripping”US - Section 163(j) – “earnings stripping”

Generally intended to limit the benefit of interest deduction toGenerally intended to limit the benefit of interest deduction to a a 
treatytreaty--exempt affiliateexempt affiliate
Disallows Disallows ““disqualified interestdisqualified interest””

treatytreaty--exempt interest to nonexempt interest to non--US related person; and,US related person; and,
any interest to an unrelated person on debt guaranteed by any any interest to an unrelated person on debt guaranteed by any 
nonnon--US related person (and, definition of guarantee is very broad)US related person (and, definition of guarantee is very broad)

Disallowed interest = lesser of disqualified interest or excess Disallowed interest = lesser of disqualified interest or excess 
interest (determined annually)interest (determined annually)

excess interest = net interest expense that exceeds 50% of US excess interest = net interest expense that exceeds 50% of US 
corporate taxpayercorporate taxpayer’’s s ““adjusted taxable incomeadjusted taxable income”” (ATI)(ATI)
disallowed interest carried forward (generallydisallowed interest carried forward (generally indefinitely)indefinitely)
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US - Earnings stripping rules (continued) US - Earnings stripping rules (continued) 

Debt/equity safe harbor of =/<1.5 to 1 Debt/equity safe harbor of =/<1.5 to 1 —— interest deduction not interest deduction not 
subject to limitation if within this safe harborsubject to limitation if within this safe harbor
CarryforwardCarryforward of disallowed interest generally indefinitely (e.g., of disallowed interest generally indefinitely (e.g., 
change of control may limit future utilization if obligor has change of control may limit future utilization if obligor has ““net net 
unrealized built in lossunrealized built in loss””))
CarryforwardCarryforward of excess limitation three yearsof excess limitation three years
Proposed legislation may increase limitationProposed legislation may increase limitation

reduce carryforward period to 10 yearsreduce carryforward period to 10 years
reduce ATI threshhold to 25% (at least for related person interereduce ATI threshhold to 25% (at least for related person interest)st)
modify certain other taxpayermodify certain other taxpayer--favorable special rules within the favorable special rules within the 
provisionprovision
continued monitoring of legislative process to determine if/whencontinued monitoring of legislative process to determine if/when
implementation of such reforms is likelyimplementation of such reforms is likely
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US – debt versus equityUS – debt versus equity

In general In general –– The IRS will consider many factors when determining The IRS will consider many factors when determining 
whether an obligation should be classified as debt or equity forwhether an obligation should be classified as debt or equity for
US federal income tax purposes, including but not excluded to US federal income tax purposes, including but not excluded to 
the names given to the certificates evidencing the obligation; tthe names given to the certificates evidencing the obligation; the he 
presence or absence of a fixed maturity date; the source of the presence or absence of a fixed maturity date; the source of the 
payments; the right to enforce payments; the relation to regularpayments; the right to enforce payments; the relation to regular
corporate creditors; the identity of interest between creditor acorporate creditors; the identity of interest between creditor and nd 
shareholder; the shareholder; the ‘‘thinnessthinness’’ of the capital structure and the risk of the capital structure and the risk 
involved in making advances.  In addition, the US courts have involved in making advances.  In addition, the US courts have 
typically looked to three broad categories of factors when makintypically looked to three broad categories of factors when making g 
a classification, namely a classification, namely —— relationship, form, and quantifiable relationship, form, and quantifiable 
elements. Ultimately, the IRS and courts have generally applied elements. Ultimately, the IRS and courts have generally applied a a 
facts and circumstances analysisfacts and circumstances analysis
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US – Certain other interest limitationsUS – Certain other interest limitations

Applicable High Yield Debt ObligationsApplicable High Yield Debt Obligations -- Section 163(e)(5) and (i): Section 163(e)(5) and (i): Where Where 
a debt instrument is classified as an AHYDO, the issuer generalla debt instrument is classified as an AHYDO, the issuer generally y 
deducts interest only when paid, rather than as accrued. In addideducts interest only when paid, rather than as accrued. In addition, the tion, the 
holder accrues interest into income ratably over the life of theholder accrues interest into income ratably over the life of the
instrument. If the yield to maturity is in excess of AFR + 6%, dinstrument. If the yield to maturity is in excess of AFR + 6%, deductibility eductibility 
of a portion of interest is permanently disallowed (and treated of a portion of interest is permanently disallowed (and treated as a as a 
dividend)dividend)
Corporate Acquisition IndebtednessCorporate Acquisition Indebtedness –– Section 279: Generally limits the Section 279: Generally limits the 
deductibility of interest on certain subordinated debt incurred deductibility of interest on certain subordinated debt incurred as a result as a result 
of an acquisitions.of an acquisitions.
Debt Payable in Issuer EquityDebt Payable in Issuer Equity –– Section 163(l): Section 163(l): No deduction is generally No deduction is generally 
allowed for interest paid or accrued on a disqualified debt installowed for interest paid or accrued on a disqualified debt instrument rument 
((““DDIDDI””).  A DDI is generally any corporate debt that is payable in equ).  A DDI is generally any corporate debt that is payable in equity ity 
(i.e., stock) of the issuer or a related party or equity held by(i.e., stock) of the issuer or a related party or equity held by the issuer (or the issuer (or 
related party) related party) 
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Interesting ECJ cases
for Luxembourg

Interesting ECJ casesInteresting ECJ cases
for Luxembourgfor Luxembourg



20

Funds / SICAV investing in another EU Member State 
Aberdeen Property Fininvest Alpha (C-303/07)
Funds / SICAV investing in another EU Member State Funds / SICAV investing in another EU Member State 
Aberdeen Property Aberdeen Property FininvestFininvest Alpha (CAlpha (C--303/07)303/07)

FactsFacts

Luxembourg Luxembourg 
SICAVSICAV

Finnish CoFinnish Co

In Finland, theIn Finland, the Parent Subsidiary Directive Parent Subsidiary Directive 
is not applied to dividends paid to a is not applied to dividends paid to a 
Luxembourg SICAV, since:Luxembourg SICAV, since:

The SICAV is not mentioned on the list of The SICAV is not mentioned on the list of 
company forms attached to the Directive, andcompany forms attached to the Directive, and

The SICAV is exempt from CIT in Luxembourg.The SICAV is exempt from CIT in Luxembourg.

Breach of the freedom of establishment Breach of the freedom of establishment 
and the free movement of capital? Since:  and the free movement of capital? Since:  

A Luxembourg SICAV is comparable to a A Luxembourg SICAV is comparable to a 
Finnish limited liability company or Finnish Finnish limited liability company or Finnish 
investment fund, andinvestment fund, and

A dividend paid to the latter entities would be A dividend paid to the latter entities would be 
exempt from WHTexempt from WHT

ExemptionExemption

DividendDividend

WHTWHT
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Luxembourg funds / SICAV investing in another EU 
Member State
Luxembourg funds / SICAV investing in another EU Luxembourg funds / SICAV investing in another EU 
Member StateMember State

LuxembourgLuxembourg

Fund / SICAVFund / SICAV

EU CoEU Co

Case of a Luxembourg established fund or Case of a Luxembourg established fund or 
SICAV investing in another EU Member SICAV investing in another EU Member 
StateState

Luxembourg fund / SICAV suffers a WHT Luxembourg fund / SICAV suffers a WHT 
without possibility of credit without possibility of credit 

Potential breach of the freedom of Potential breach of the freedom of 
establishment and the free movement of establishment and the free movement of 
capital wherecapital where

No WHT is levied on dividend payments to a No WHT is levied on dividend payments to a 
domestic investment fund which may be domestic investment fund which may be 
comparable to the fund / SICAVcomparable to the fund / SICAV

ExemptionExemption

OtherOther EU EU MemberMember
StateState DividendDividend

WHTWHT
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Investment funds – French investmentsInvestment funds – French investments

Status of KPMG  claimantsStatus of KPMG  claimants’’ claimsclaims No response / Queries raisedNo response / Queries raised

Relevant litigation challenging French WHT rules proceedings Relevant litigation challenging French WHT rules proceedings 
through domestic courts/ referred to the ECJthrough domestic courts/ referred to the ECJ

DenkavitDenkavit (C(C--170/05)170/05)

Statute of limitationsStatute of limitations 1 year to 3 years from end of year in which dividend was paid1 year to 3 years from end of year in which dividend was paid

Status of EU Commission action taken against France in respect oStatus of EU Commission action taken against France in respect of f 
taxation of outbound dividendstaxation of outbound dividends

No known current actionNo known current action

Other comments, e.g. informal feedback received from local tax Other comments, e.g. informal feedback received from local tax 
authoritiesauthorities

At this stage, the French tax authorities appear reluctant to acAt this stage, the French tax authorities appear reluctant to accept cept 
that foreign investment funds are in the same situation as Frencthat foreign investment funds are in the same situation as French h 
investment funds (WHT applied on outbound dividends paid to a investment funds (WHT applied on outbound dividends paid to a 
Luxembourg investment fund: 25%)!Luxembourg investment fund: 25%)!

Following the claims filed in 2005 by German investment funds, tFollowing the claims filed in 2005 by German investment funds, the he 
French Tax Authorities have requested that these funds provide French Tax Authorities have requested that these funds provide 
documents establishing that the investors have appointed the documents establishing that the investors have appointed the 
management companies as their legal representatives before the management companies as their legal representatives before the 
French Tax AuthoritiesFrench Tax Authorities

Amounts at stake (sole KPMG UK claimants)Amounts at stake (sole KPMG UK claimants) Roughly EUR 78mRoughly EUR 78m
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Investment funds – German investmentsInvestment funds – German investments

Status of KPMG  claimantsStatus of KPMG  claimants’’ claimsclaims No responseNo response

Relevant litigation challenging German WHT rules proceedings Relevant litigation challenging German WHT rules proceedings 
through domestic courts/ referred to the ECJthrough domestic courts/ referred to the ECJ

Expected shortly!Expected shortly!

Statute of limitationsStatute of limitations 4 years from end of year in which income is accrued4 years from end of year in which income is accrued

Status of EU Commission action taken against Germany in respect Status of EU Commission action taken against Germany in respect 
of taxation of outbound dividendsof taxation of outbound dividends

The EU Commission has issued Germany with a Reasoned Opinion The EU Commission has issued Germany with a Reasoned Opinion 
dated 23 July 2007 (Press Release IP/07/1152) dated 23 July 2007 (Press Release IP/07/1152) –– the second step in the second step in 
infringement proceedings brought against Germany regarding its infringement proceedings brought against Germany regarding its 
discriminatory taxation of outbound dividend payments (not discriminatory taxation of outbound dividend payments (not 
specifically for investment funds)specifically for investment funds)

Other comments, e.g. informal feedback received from local tax Other comments, e.g. informal feedback received from local tax 
authoritiesauthorities

As of 2009 onwards, the WHT rate will be 26.37% (including the As of 2009 onwards, the WHT rate will be 26.37% (including the 
solidarity surcharge). When a German investment fund receives a solidarity surcharge). When a German investment fund receives a 
German source dividend, this WHT will be fully refunded to the German source dividend, this WHT will be fully refunded to the 
investment fund. In contrast, where a foreign investment fund investment fund. In contrast, where a foreign investment fund 
receives a German source dividend, solely the treaty refund woulreceives a German source dividend, solely the treaty refund would d 
apply (if the foreign investment fund is eligible under the treaapply (if the foreign investment fund is eligible under the treaty)ty)

Amounts at stake (sole KPMG UK claimants)Amounts at stake (sole KPMG UK claimants) Roughly EUR 56mRoughly EUR 56m



24

Investment funds – Spanish investmentsInvestment funds – Spanish investments

Status of KPMG  claimantsStatus of KPMG  claimants’’ claimsclaims No response / queries raisedNo response / queries raised

Relevant litigation challenging Spanish WHT rules proceedings Relevant litigation challenging Spanish WHT rules proceedings 
through domestic courts/ referred to the ECJthrough domestic courts/ referred to the ECJ

N/AN/A
Expected shortly?Expected shortly?

Statute of limitationsStatute of limitations 4 years since payment or filing date4 years since payment or filing date

Status of EU Commission action taken against Spain in respect ofStatus of EU Commission action taken against Spain in respect of
taxation of outbound dividendstaxation of outbound dividends

The EU Commission has issued Spain with a Reasoned Opinion The EU Commission has issued Spain with a Reasoned Opinion 
dated 25 July 2006 (Press Release IP/06/1060) dated 25 July 2006 (Press Release IP/06/1060) –– the second step in the second step in 
infringement proceedings brought against Spain regarding its infringement proceedings brought against Spain regarding its 
discriminatory taxation of outbound dividend payments (not discriminatory taxation of outbound dividend payments (not 
specifically for investment funds)specifically for investment funds)

The EU Commission has issued Spain with a Reasoned Opinion The EU Commission has issued Spain with a Reasoned Opinion 
dated 6 May 2008(Press Release IP/08/712) dated 6 May 2008(Press Release IP/08/712) -- the second step of the second step of 
the infringement procedure brought against Spain about its rulesthe infringement procedure brought against Spain about its rules
under which dividends paid to foreign pension funds are taxed mounder which dividends paid to foreign pension funds are taxed more re 
heavily than dividends paid to domestic pension funds. heavily than dividends paid to domestic pension funds. 

Following the above, the EU Commission referred Spain to the ECJFollowing the above, the EU Commission referred Spain to the ECJ
on 22 January 2007, case reference number: 2004/4354 (Press on 22 January 2007, case reference number: 2004/4354 (Press 
Release IP/07/66) Release IP/07/66) –– the third step in infringement proceedings (the the third step in infringement proceedings (the 
ECJ case has not been registered at the ECJ yet)ECJ case has not been registered at the ECJ yet)

Other comments, e.g. informal feedback received from local tax Other comments, e.g. informal feedback received from local tax 
authoritiesauthorities

The Spanish Tax Authorities reject claims and open the way for The Spanish Tax Authorities reject claims and open the way for 
appeals before the Administrative Courts as soon as all claims aappeals before the Administrative Courts as soon as all claims are re 
filed together with supporting documentation.filed together with supporting documentation.

Amounts at stake (sole KPMG UK claimants)Amounts at stake (sole KPMG UK claimants) Roughly EUR 56mRoughly EUR 56m
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Investment funds – Dutch investmentsInvestment funds – Dutch investments

Status of KPMG  claimantsStatus of KPMG  claimants’’ claimsclaims No responseNo response

Relevant litigation challenging Dutch WHT rules proceedings Relevant litigation challenging Dutch WHT rules proceedings 
through domestic courts/ referred to the ECJthrough domestic courts/ referred to the ECJ

AmurtaAmurta (C(C--379/05)379/05)

Status of EU Commission action taken against the Netherlands in Status of EU Commission action taken against the Netherlands in 
respect of taxation of outbound dividendsrespect of taxation of outbound dividends

The EU Commission has issued the Netherlands with a Reasoned The EU Commission has issued the Netherlands with a Reasoned 
Opinion dated 25 July 2006 (Press Release IP/06/1060) Opinion dated 25 July 2006 (Press Release IP/06/1060) –– the the 
second step in infringement proceedings brought against the second step in infringement proceedings brought against the 
Netherlands regarding its discriminatory taxation of outbound Netherlands regarding its discriminatory taxation of outbound 
dividend payments (not specifically for investment funds)dividend payments (not specifically for investment funds)

Following the above, the EU Commission announced on 22 January Following the above, the EU Commission announced on 22 January 
2007 (Press Release IP/07/66) that in reaction to the Reasoned 2007 (Press Release IP/07/66) that in reaction to the Reasoned 
Opinion, the Netherlands had modified its legislation for divideOpinion, the Netherlands had modified its legislation for dividends nds 
paid to other Member States, however not to EEA/EFTA countries paid to other Member States, however not to EEA/EFTA countries 
which provide appropriate assistance (i.e. exchange of informatiwhich provide appropriate assistance (i.e. exchange of information)on)

The EU Commission has therefore referred the Netherlands to the The EU Commission has therefore referred the Netherlands to the 
ECJ only with respect to taxation of outbound dividend payments ECJ only with respect to taxation of outbound dividend payments to to 
EEA/EFTA countries (CEEA/EFTA countries (C--521/07)521/07)

Other comments, e.g. informal feedback received from local tax Other comments, e.g. informal feedback received from local tax 
authoritiesauthorities

A response may be expected following the ECJ ruling in Orange A response may be expected following the ECJ ruling in Orange 
European European SmallcapSmallcap Fund (CFund (C--194/06) delivered on 20 May 2008194/06) delivered on 20 May 2008

Amounts at stake (sole KPMG UK claimants)Amounts at stake (sole KPMG UK claimants) Roughly EUR 86mRoughly EUR 86m
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Investment funds – Italian investmentsInvestment funds – Italian investments

Status of KPMG  claimantsStatus of KPMG  claimants’’ claimsclaims No responseNo response

Relevant litigation challenging Italian WHT rules proceedings Relevant litigation challenging Italian WHT rules proceedings 
through domestic courts/ referred to the ECJthrough domestic courts/ referred to the ECJ

No informationNo information

Statute of limitations Statute of limitations 48 months of the date on which the tax was withheld48 months of the date on which the tax was withheld

Status of EU Commission action taken against the Netherlands in Status of EU Commission action taken against the Netherlands in 
respect of taxation of outbound dividendsrespect of taxation of outbound dividends

The EU Commission has issued Italy with a Reasoned Opinion The EU Commission has issued Italy with a Reasoned Opinion 
dated 25 July 2006 (Press Release IP/06/1060) dated 25 July 2006 (Press Release IP/06/1060) –– the second step in the second step in 
infringement proceedings brought against Italy regarding its infringement proceedings brought against Italy regarding its 
discriminatory taxation of outbound dividend payments (not discriminatory taxation of outbound dividend payments (not 
specifically for investment funds)specifically for investment funds)

Following the above, the EU Commission referred Italy to the ECJFollowing the above, the EU Commission referred Italy to the ECJ
on 22 January 2007, case reference number Con 22 January 2007, case reference number C--540/07 (Press 540/07 (Press 
Release IP/07/66) Release IP/07/66) –– the third step in infringement proceedingsthe third step in infringement proceedings

The European Commission has also issued a Reasoned Opinion The European Commission has also issued a Reasoned Opinion 
dated 26 June 2008 (Press Release IP/08/1022) dated 26 June 2008 (Press Release IP/08/1022) -- the second step the second step 
of the infringement procedure brought against Italy about their of the infringement procedure brought against Italy about their rules rules 
under which dividends paid to foreign pension funds are taxed mounder which dividends paid to foreign pension funds are taxed more re 
heavily than dividends paid to domestic pension funds.heavily than dividends paid to domestic pension funds.

Other comments, e.g. informal feedback received from local tax Other comments, e.g. informal feedback received from local tax 
authoritiesauthorities

Until now the Italian Tax authorities have not actively addresseUntil now the Italian Tax authorities have not actively addressed the d the 
WHT issueWHT issue

Amounts at stake (sole KPMG UK claimants)Amounts at stake (sole KPMG UK claimants) Roughly EUR 26mRoughly EUR 26m
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Usufruct rights over shares and part. exempt.
Les Vergers du Vieux Tauves (C-48/07) – AG’s 
opinion

Usufruct rights over shares and part. exempt.Usufruct rights over shares and part. exempt.
Les Vergers du Vieux Les Vergers du Vieux TauvesTauves (C(C--48/07) 48/07) –– AGAG’’s s 
opinionopinion

The question is whether the mere holding of a usufruct The question is whether the mere holding of a usufruct 
right over shares in the capital of a foreign company right over shares in the capital of a foreign company 
entitles the parent company to benefit from the entitles the parent company to benefit from the 
participation exemptionparticipation exemption

The Parent Subsidiary Directive applies to the holder of The Parent Subsidiary Directive applies to the holder of 
the usufruct rights over the shares sincethe usufruct rights over the shares since

Directive to be interpreted in light of its objective to facilitDirective to be interpreted in light of its objective to facilitate ate 
the crossthe cross--border grouping of companies by the elimination border grouping of companies by the elimination 
of an economic double taxation of dividends in the EUof an economic double taxation of dividends in the EU

Directive defines a Directive defines a ““parent companyparent company”” asas
a company that a company that ““has a holding in the capitalhas a holding in the capital”” of its subsidiaryof its subsidiary
that can benefit from the participation exemption to the extent that can benefit from the participation exemption to the extent 
that it receives distributed profits that it receives distributed profits ““by virtue of its association by virtue of its association 
with its subsidiary.with its subsidiary.””

Possible impact for Luxembourg since the tax authorities Possible impact for Luxembourg since the tax authorities 
refuse such benefit to the holder of the usufruct rightsrefuse such benefit to the holder of the usufruct rights

Belgian Co Belgian Co 

Foreign CoForeign Co

No participationNo participation
exemptionexemption

DividendDividendUsufruct rightsUsufruct rights
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Use of losses
Overview / comparison of recent European case law
Use of lossesUse of losses
Overview / comparison of recent European case lawOverview / comparison of recent European case law

DecisionDecision FactsFacts PrinciplePrinciple CommentsComments
Deutsche Shell Deutsche Shell 
casecase
(C(C--293/06)293/06)
February 28, 2008February 28, 2008

NonNon--deductibility of a deductibility of a currency currency 
exchange lossexchange loss resulting from the resulting from the 
repatriation of start up capital of an repatriation of start up capital of an 
exempt foreign PEexempt foreign PE

NonNon--justified restriction on the freedom of justified restriction on the freedom of 
establishmentestablishment since it constitutes a real since it constitutes a real 
economic loss which by its nature can only be economic loss which by its nature can only be 
incurred at the level of the Head officeincurred at the level of the Head office

This decision only concerns currency This decision only concerns currency 
exchange lossesexchange losses

LidlLidl Belgium caseBelgium case
(C(C--414/06)414/06)
May 15, 2008May 15, 2008

NonNon--deductibility of deductibility of foreign PE foreign PE 
losses losses from the taxable basis of from the taxable basis of 
the head officethe head office

Restriction on the freedom of Restriction on the freedom of 
establishmentestablishment when:when:
-- impossibility for a company to use losses impossibility for a company to use losses 

generated by a foreign PE, generated by a foreign PE, andand
-- such losses cannot be offset in future in the   such losses cannot be offset in future in the   

State where the PE is locatedState where the PE is located

Restriction justifiedRestriction justified by the need to preserve by the need to preserve 
the balanced allocation of the power to the balanced allocation of the power to 
impose taxes between Member States and to impose taxes between Member States and to 
prevent losses being used twiceprevent losses being used twice

Luxembourg tax legislation provides for an Luxembourg tax legislation provides for an 
unlimited carryunlimited carry--forward of a foreign PE'sforward of a foreign PE's
⇒⇒ ProportionateProportionate

The ECJ followed the same reasoning as in The ECJ followed the same reasoning as in 
the the Marks & Spencer Marks & Spencer case (Ccase (C--446/03), which 446/03), which 
concerned group relief for a foreign concerned group relief for a foreign 
subsidiarysubsidiary’’s lossess losses

KrankenheimKrankenheim casecase
(C(C--157/07)157/07)
OctoberOctober 23, 200823, 2008

German tax regime applicable German tax regime applicable 
prior to 1999:prior to 1999:
-- allowedallowed a German head office to  a German head office to  

use lossesuse losses generated by a generated by a 
foreign PEforeign PE

-- recapture of those lossesrecapture of those losses when when 
the PE became profitable againthe PE became profitable again

Restriction to freedom of establishmentRestriction to freedom of establishment

Germany withdrew the benefit of the tax Germany withdrew the benefit of the tax 
advantage (loss relief) only for German co. advantage (loss relief) only for German co. 
with a foreign PEwith a foreign PE

Restriction justifiedRestriction justified by the need to by the need to 
guarantee the coherenceguarantee the coherence of the German tax of the German tax 
systemsystem

Decision only concerns the recapture methodDecision only concerns the recapture method

The principle stated in the The principle stated in the LidlLidl Belgium case Belgium case 
(C(C--414/06) 414/06) remains intactremains intact



29

Inheritance tax on immovable property – deduction 
of liabilities  - Arens Sikken (C-43/07)
Inheritance tax on immovable property Inheritance tax on immovable property –– deduction deduction 
of liabilities  of liabilities  -- ArensArens SikkenSikken (C(C--43/07)43/07)

Compatibility of Netherlands Inheritance rules with the 
free movement of capital

The basis for taxation amounts to net value of all 
movable and immovable assets, i.e. the gross value of 
assets minus all the liabilities of the deceased person, 
who was resident in the Netherlands

For a non-resident descendent with immovable property 
located in the Netherlands, the basis for taxation 
amounts to gross value, i.e. no deduction for liabilities is 
made; a justification of the restriction was not recognized 
by the ECJ, thus Art. 56 EC was interpreted as 
precluding such national rules

The Luxembourg Inheritance tax law applies comparable 
rules, providing that no specific reason could justify the 
different treatment, the domestic rules are not compliant 
with Art. 56 EC

NL

TestatorTestatorIT
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State aid issuesState aid issuesState aid issues
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Applicable legislationApplicable legislationApplicable legislation
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ReferencesReferencesReferences

Articles 87Articles 87--89 of the EC Treaty89 of the EC Treaty

Council Regulation 659/1999 of 22 March 1999 on control and Council Regulation 659/1999 of 22 March 1999 on control and 
recoveryrecovery

Commission Notice 98/C 384/03 of 11 November 1998 on the Commission Notice 98/C 384/03 of 11 November 1998 on the 
application of the State aid rules to measures relating to direcapplication of the State aid rules to measures relating to direct t 
business taxationbusiness taxation

Commission Report C(2004)434 of 9 February 2004 on the Commission Report C(2004)434 of 9 February 2004 on the 
implementation of the above noticeimplementation of the above notice

Commission Regulations, Guidelines and Communications particularCommission Regulations, Guidelines and Communications particularly ly 
concerning exemption regimesconcerning exemption regimes

Commission decisions and ECJ decisionsCommission decisions and ECJ decisions

CommissionCommission’’s s VademecumVademecum Community rules on state aid, 15 February Community rules on state aid, 15 February 
20072007
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Criteria of qualification
of a tax measure 

as State aid

Criteria of qualificationCriteria of qualification
of a tax measure of a tax measure 

as State aidas State aid
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Article 87 EC Treaty 
(Article 107 new consolidated Treaty)
Article 87 EC Treaty Article 87 EC Treaty 
(Article 107 new consolidated Treaty)(Article 107 new consolidated Treaty)

Aid which satisfies the following criteria is incompatible with Aid which satisfies the following criteria is incompatible with the the 
common market:common market:

Any aid in any form whatsoeverAny aid in any form whatsoever

Granted by a Member State or through State resourcesGranted by a Member State or through State resources

Which distorts or threatens to distort competition and affects tWhich distorts or threatens to distort competition and affects trade between rade between 
Member States (Switzerland?)Member States (Switzerland?)

By favouring certain undertakings or the production of certain gBy favouring certain undertakings or the production of certain goodsoods

Unless the aid qualifies for exemption:Unless the aid qualifies for exemption:
Regional aidRegional aid

IndustryIndustry--specific aid (audiovisual production, broadcasting, coal, specific aid (audiovisual production, broadcasting, coal, 
shipbuilding, agriculture, transport, etc.)shipbuilding, agriculture, transport, etc.)

Block exemptions (Block exemptions (de de minimisminimis aid, aid for aid, aid for SMEsSMEs, R&D, environmental , R&D, environmental 
protection, employment, training, etc.)protection, employment, training, etc.)
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The notion of AdvantageThe notion of AdvantageThe notion of Advantage

Advantage which relieves recipients of charges that are normallyAdvantage which relieves recipients of charges that are normally
borne from their budgets, e.g., through a reduction in their taxborne from their budgets, e.g., through a reduction in their tax
burdenburden

Types of tax advantagesTypes of tax advantages
Reduction in the tax base (special deductions, special or acceleReduction in the tax base (special deductions, special or accelerated rated 
depreciation arrangements, entering of reserves on the balance sdepreciation arrangements, entering of reserves on the balance sheet)heet)

Total or partial reduction in the amount of tax (exemption, credTotal or partial reduction in the amount of tax (exemption, credit)it)

Deferment, cancellation or rescheduling of tax debtDeferment, cancellation or rescheduling of tax debt

RecipientsRecipients
All companies which have actually benefited from itAll companies which have actually benefited from it

Not  individualsNot  individuals



3636

Use of State ressourcesUse of State ressourcesUse of State ressources

From who?From who?
National, regional or local authoritiesNational, regional or local authorities

Public banks and foundationsPublic banks and foundations

Private or public intermediate bodiesPrivate or public intermediate bodies

ThroughThrough
Tax provisions of a legislative, regulatory or administrative naTax provisions of a legislative, regulatory or administrative natureture

Practice of the tax authoritiesPractice of the tax authorities
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Selective measures as opposed to general 
measures
Selective measures as opposed to general Selective measures as opposed to general 
measuresmeasures

General measures are open to all companies operating within a General measures are open to all companies operating within a 
Member State on an equal access basis:Member State on an equal access basis:

Tax measures of purely technical nature (rate, depreciation, losTax measures of purely technical nature (rate, depreciation, loss carrys carry--
over, prevention of double taxation or tax avoidance)over, prevention of double taxation or tax avoidance)

Measures pursuing general economic policy through reduction of tMeasures pursuing general economic policy through reduction of tax ax 
burden related to certain production costs (R&D, environment, trburden related to certain production costs (R&D, environment, training, aining, 
employment)employment)

The fact that some companies / sectors benefit more than others The fact that some companies / sectors benefit more than others 
from general measures is irrelevantfrom general measures is irrelevant
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Selective measuresSelective measuresSelective measures

Favoring certain sectors or types of companiesFavoring certain sectors or types of companies
Favoring certain sectorsFavoring certain sectors

Applying only to large or multinational companiesApplying only to large or multinational companies

Favoring head offices or firms providing intraFavoring head offices or firms providing intra--group servicesgroup services

Favoring nonFavoring non--resident companiesresident companies

Favoring public undertakingsFavoring public undertakings

Applying only to companies set up after a certain dateApplying only to companies set up after a certain date

Applying only to specific regions within a Member StateApplying only to specific regions within a Member State

Applying on the basis of the Tax AuthoritiesApplying on the basis of the Tax Authorities’’ discretionary powerdiscretionary power
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Selective measures justified by « the nature or 
general scheme of the tax system »
Selective measures justified by Selective measures justified by «« the nature or the nature or 
general scheme of the tax systemgeneral scheme of the tax system »»

Measures which depart from the standard system for reasons Measures which depart from the standard system for reasons 
inherent to the logic of the tax system or necessary for its inherent to the logic of the tax system or necessary for its 
functioning and effectivenessfunctioning and effectiveness

Examples:Examples:
Progressive nature of an income tax scaleProgressive nature of an income tax scale

Exemption of nonExemption of non--profitprofit--making undertakingsmaking undertakings

Rarely accepted by the EU CommissionRarely accepted by the EU Commission
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Effect on trade and competitionEffect on trade and competitionEffect on trade and competition

Potential strengthening of the competitive position of one or moPotential strengthening of the competitive position of one or more re 
companies in a sector open to EU competitioncompanies in a sector open to EU competition

Also where opportunity to penetrate other EU Member StateAlso where opportunity to penetrate other EU Member State’’s s 
market is reducedmarket is reduced

IrrelevantIrrelevant
Relatively small amount (except Relatively small amount (except de de minimisminimis aid)aid)

RecipientRecipient’’s small size or share of the EU markets small size or share of the EU market

Export of all production outside the EUExport of all production outside the EU

Existence of comparable or rival tax measures in other EU MemberExistence of comparable or rival tax measures in other EU Member StatesStates

SwitzerlandSwitzerland
=> Commission=> Commission’’s decision C/2007/411 of February 13, 2007 on the s decision C/2007/411 of February 13, 2007 on the 
basis of 1972 Free Trade Agreement between the EU and Switzerlanbasis of 1972 Free Trade Agreement between the EU and Switzerlandd
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State Aid versus Code of Conduct
Scope
State Aid versus Code of ConductState Aid versus Code of Conduct
ScopeScope

Code of ConductCode of Conduct
(political agreement)(political agreement)

State aidState aid
(legal requirement)(legal requirement)

Report of November 1999: identification of 66 tax Report of November 1999: identification of 66 tax 
measures with harmful featuresmeasures with harmful features

The code of conduct proposed five main The code of conduct proposed five main 
characteristics for identifying a harmful measurecharacteristics for identifying a harmful measure

Advantages are Advantages are available only to nonavailable only to non--residentsresidents or for or for 
transactions carried out with non residents;transactions carried out with non residents;

Advantages are Advantages are ringring--fenced from the domestic marketfenced from the domestic market;;

Advantages are Advantages are granted without any real economic granted without any real economic 
activityactivity or substantial economic presence in the state or substantial economic presence in the state 
offering the advantage;offering the advantage;

RulesRules for calculating profit of multifor calculating profit of multi--national groups national groups depart depart 
from internationally accepted principlesfrom internationally accepted principles (i.e. OECD (i.e. OECD 
transfer pricing guidelines and model treaty commentary);transfer pricing guidelines and model treaty commentary);

Tax measures Tax measures lack transparencylack transparency or legal provisions are or legal provisions are 
relaxed at an administrative level in a nonrelaxed at an administrative level in a non--transparent way.transparent way.

Favoring certain sectors or types of companiesFavoring certain sectors or types of companies
Favoring certain sectorsFavoring certain sectors
Applying only to large or multinational companiesApplying only to large or multinational companies
Favoring head offices or firms providing intraFavoring head offices or firms providing intra--groupgroup
servicesservices
Favoring nonFavoring non--resident companiesresident companies
Favoring public undertakingsFavoring public undertakings

Applying only to companies set up after a Applying only to companies set up after a 
certain datecertain date

Applying only to specific regions within a Applying only to specific regions within a 
Member StateMember State

Applying on the basis of the Tax AuthoritiesApplying on the basis of the Tax Authorities’’
discretionary powerdiscretionary power

The The qualification of a tax measure as harmfulqualification of a tax measure as harmful under the Code under the Code does not affect its possible does not affect its possible 
characterization as State Aidcharacterization as State Aid
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State Aid versus Code of Conduct
Consequences 
State Aid versus Code of ConductState Aid versus Code of Conduct
Consequences Consequences 

Code of conductCode of conduct State aidState aid
The Code is The Code is not a legally bindingnot a legally binding instrumentinstrument
but it clearly does have but it clearly does have political forcepolitical force; by ; by 
adopting this Code, the Member States have adopting this Code, the Member States have 
undertaken to undertaken to 

Roll back existing tax measures that constituteRoll back existing tax measures that constitute
harmful tax competition harmful tax competition 
Refrain from introducing any such measures in Refrain from introducing any such measures in 
the future ("standstill")the future ("standstill")
Information exchangeInformation exchange
Evaluation to assess tax measuresEvaluation to assess tax measures
Promotion to encourage in particular third states Promotion to encourage in particular third states 
to abolish harmful tax measuresto abolish harmful tax measures

General General phasing outphasing out
According to the timeline for rollback, the phasing According to the timeline for rollback, the phasing 

out of harmful tax measures should start in 2002 out of harmful tax measures should start in 2002 
and should be completed on December 31, 2005and should be completed on December 31, 2005

Some measures have been granted an extension Some measures have been granted an extension 
to December 31, 2010 (e.g. Lux 1929 Holdings)to December 31, 2010 (e.g. Lux 1929 Holdings)

Distinction between existing aid and new aidDistinction between existing aid and new aid
Existing aidExisting aid because entered into force before EC because entered into force before EC 

Treaty, abolishment of alteration of the measure within a Treaty, abolishment of alteration of the measure within a 
period of time (i.e. kind of period of time (i.e. kind of phasing outphasing out))

New aidNew aid means aid that is not existing aid, including means aid that is not existing aid, including 
alterations to existing aid; if  implemented without prior alterations to existing aid; if  implemented without prior 
authorization, itauthorization, it’’s unlawful and should it prove to be s unlawful and should it prove to be 
incompatible, incompatible, must in principle be recoveredmust in principle be recovered (i.e. (i.e. 
reimbursement and interest payments), unless the reimbursement and interest payments), unless the 
recovery would be contrary to a general principle of recovery would be contrary to a general principle of 
Community law or the CommissionCommunity law or the Commission’’s s behaviourbehaviour has has 
given rise to legitimate expectations (strict interpretation given rise to legitimate expectations (strict interpretation 
–– only in exceptional cases)only in exceptional cases)

The power of the Commission to recover aid shall be The power of the Commission to recover aid shall be 
subject to a period of 10 yearssubject to a period of 10 years
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How is State aid controlled?How is State aid controlled?How is State aid controlled?
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New aidNew aidNew aid

MemberMember
StateState

EU EU 
CommissionCommission

NotificationNotification
StandstillStandstill

No State aidNo State aid
Or compatible State aidOr compatible State aid

DoubtsDoubts

EU EU 
CommissionCommission

Formal investigation (in principle 18 months)Formal investigation (in principle 18 months)

Not a prohibited State aidNot a prohibited State aid

““Positive decisionPositive decision””

““Conditional decisionConditional decision””

““Negative decisionNegative decision””

(Preliminary examination (2 months))(Preliminary examination (2 months))

DECISIONDECISION

Does not decide to notify (e.g. because of Does not decide to notify (e.g. because of 
exemption)exemption)
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Existing aidExisting aidExisting aid

MemberMember
StateState

EU EU 
CommissionCommission

may propose modification or abolitionmay propose modification or abolition

Formal investigationFormal investigation
Positive decisionPositive decision

Conditional decisionConditional decision

Negative decisionNegative decision

DisagreesDisagrees

AgreesAgrees

EU EU 
CommissionCommission

DECISIONDECISION

Permanent reviewPermanent review



46

Contact usContact us

Philippe Neefs, Philippe Neefs, LuxembourgLuxembourg philippe.neefs@kpmg.luphilippe.neefs@kpmg.lu
Sebastien Labbe, Sebastien Labbe, LuxembourgLuxembourg sebastien.labbe@kpmg.lusebastien.labbe@kpmg.lu
Oliver Oliver DDöörflerrfler, , GermanyGermany odoerfler@kpmg.comodoerfler@kpmg.com
Hans Bosma, Hans Bosma, EU Tax CentreEU Tax Centre bosma.hans@kpmg.nlbosma.hans@kpmg.nl

The information contained herein is of a general nature and is not intended to address the circumstances of any 
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particular situation.
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