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Definition and forms of mutual assistance in tax matters
(1/5) - General principles

There are two different forms of exchange of
Information:

4 mutual assistance in judicial matters: and

€ mutual assistance in administrative matters.
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Definition and forms of mutual assistance in tax matters QQ‘
"’v

(2/5) - Mutual assistance in judicial matters ’

¢ Exchange of information between authorities of two different
countries to identify the authors of a crime or penal act;

¢ Information is usually exchanged in a retrospective manner;
¢ Purpose: fact-finding in criminal matters;

% Necessarily involves a judge or public prosecutor in both
countries concerned.

=» Issues: diverging national laws, diverging definitions of criminal
liability in different jurisdictions!
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Definition and forms of mutual assistance in tax matters
(3/5) - Mutual assistance in administrative matters

¢ Mutual assistance in administrative (including tax) matters can be
done between public officers without involving law enforcement
agencies (judge, public prosecutor);

4 Exchange of information takes place between administrative
authorities of two States, usually without the intervention of a
judge (e.g. tax authorities of both States) on an ongoing basis
within an administrative procedure;

¢ Purpose: supervise and check the accuracy of the documents
provided in the course of a first instance administrative procedure
(e.g. tax assessment to be issued).

=» Issues: diverging national laws and investigation capacities of
administrative authorities in different States!
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Definition and forms of mutual assistance in tax matters
(4/5) - Main forms of mutual assistance

% Exchange of information on demand or upon request:

= most commonly used means for exchange of information
between administrative bodies of different states;

= Pre-requisites:

- a tax inspector or public officer of one state has a doubt whether
a resident of the respective country has declared income or
capital taxes in his country of residence correctly and

- disposes of some kind of information according to which the
taxpayer may have failed to declare income from another country.

=» Often included in Double Tax Treaties!
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Definition and forms of mutual assistance in tax matters
(5/5) - Main forms of mutual assistance

€ Automatic exchange of information:

KPMG'

Goes beyond the exchange of information foreseen in most Double
Tax Treaties;

Automatic report (by banks or other paying agents) of all income
paid to customers to their tax administration who will in turn send
this information to the administration of the home country of the
bank’s customer;

Practiced independently of whether there is a suspicion of tax fraud
or not;

Main field of application: EU Savings Directive; however, according
to Article 10 of the Directive, Belgium, Luxembourg and Austria
may levy withholding tax on savings income on an anonymous
basis during a transitional period (see below).

Other fields of application for automatic exchange of information
between tax authorities of the EU: VAT matters.




Current banking secrecy rules in Luxembourg
Luxembourg (1/3) — Banking Law

@ Art. 41 of the law of 5 April 1993:

“(1) The directors, members of the management or the
supervisory board, managers, employees and other persons
which are at the service of financial institutions, or other
professionals of the financial sector, [...], are held to treat any
Information obtained in the course of their professional activity as
being secret. Any disclosure of information is punishable in
accordance with Article 458 of the Luxembourg Criminal Law.

(2) The Banking Secrecy ceases to exist in case the disclosure of
Information is authorized or imposed by law.
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Current banking secrecy rules in Luxembourg
Luxembourg (2/3) - Criminal Law (Code Penal)

@ Art. 458 of the Criminal Law (Code Pénal):

“Medical practitioners, surgeons, health officers,
pharmacists, midwives and all other persons upon
whom, by virtue of fact or profession, secrets are
entrusted, shall in case of undue disclosure be
punishable by law to a term of imprisonment of eight
days to six months and a fine of € 500 to €1'500. The
above shall not apply in case where the person has
been held to stand as witness in court or where the law
prescribes to disclose these secrets.”

KPMG'


http://www.google.de/imgres?imgurl=http://diepresse.com/images/uploads/3/3/8/455480/bankgeheimnis20090224191903.jpg&imgrefurl=http://diepresse.com/home/wirtschaft/boerse/455480/index.do%3Fdirect%3D460000%26_vl_backlink%3D/home/wirtschaft/economist/460000/index.do%26selChannel%3D&h=300&w=500&sz=62&tbnid=syAiPcvwERFK_M::&tbnh=78&tbnw=130&prev=/images%3Fq%3DBankgeheimnis,%2BBilder&hl=fr&usg=___zEUhQskxuU4hYy3fmCTXHadDcc=&ei=JbK_Sb_4M4jBnQfSxMEp&sa=X&oi=image_result&resnum=2&ct=image&cd=1

Current banking secrecy rules in Luxembourg
Luxembourg (3/3) - General Tax Law (Abgabenoerdnung)

¢ 8§8178bis AO

“No information for the purpose of taxation of the taxpayer shall
be requested:

1. of credit institutions;
2. of other professionals within the financial sector;

3. of holding companies within the meaning of the law of 31 July
1929, as modified [...];

4. of undertakings for collective investment within the meaning of
the law of 30 March 1988;

5. of private wealth management companies (SPF).”

=» Provision precludes the Luxembourg tax authorities from

KPMG

Investigations In the banking & financial sector; information
may however be obtained by the law enforcement agencies in
charge (court, public prosecutor) in criminal procedures!
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Tax offences under Luxembourg law —
Tax fraud

R, ‘“‘J?‘

@ 8396 AO Tax Fraud (« escroguerie fiscale »):

(5) If the fraud is over a substantial amount, either in absolute terms or in relation
to the annual tax liability and was committed through the use of systematic
fraudulent methods with the object of concealing the relevant facts from the tax
authorities or to convince these of incomplete facts, the act shall be punished as

tax fraud with a term of imprisonment of one month to five years and a fine of €
1'250 to the tenfold of the amount of evaded taxes.

=» Provision should only be applicable in case of large amounts (ca. € 100’000) or
when more than 25% of the total tax liability was evaded;

=» Apart from the « escoquerie fiscale », there are no tax offences under

Luxembourg law which are avenged by imprisonment; all other tax offenses are
punishable only by fine.

= Issue: Lower requirements for criminal liability in other jurisdictions!

KPMG
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Current legal framework for mutual assistance in Luxembourg (1/4) -
Overview

L egal basis:

¢ Luxembourg domestic law
¢ International treaties

4 Double Tax Treaties Q).

KPMG 12
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Current legal framework for mutual assistance in Luxembourg (2/4)
— Luxembourg domestic law

¢ Legal provisions regarding mutual assistance in Luxemburg
domestic law are — amongst others — contained in the Grand-
Ducal Decree of 15 March 1979:

KPMG'

Art. 4. Permission of the Luxembourg tax authorities to
provide information on the direct tax status of taxpayers to
other EU countries;

But only if in line with Luxembourg laws and reqgulations;

No exchange of information foreseen with respect to non-EU
countries in national law;

No exchange of information allowed if a professional secrecy
needs to be respected; e.g. the Banking Secrecy (Art. 7 of the
said Decree).
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Current legal framework for mutual assistance in Luxembourg (3/4)
— International treaties

¢ European Convention on Mutual Assistance in
Criminal Matters (1959); Art. 2 (a), however, provides
that assistance may be refused in tax matters;

¢ In addition, Luxembourg is state party to the European
Convention on Extradition (1957); however, also in this
regard, no assistance is carried out in relation to tax
matters.

KPMG' 14
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Current legal framework for mutual assistance in Luxembourg (4/4) -
Double Tax Treaties

¢ Most Double Tax Treaties concluded by Luxembourg
are in principle based on the OECD Model Convention;

# As a consequence, these treaties in general already
foresee clauses for mutual administrative and legal
assistance in assessing and collecting taxes as
specified by the respective treaty;

¢ However, most of the Double Tax Treaties currently in
force do not fully comply with latest OECD standards
with regard to the mode and extent of exchange of
Information yet (see below).

KPMG'
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OECD standards and initiatives
(1/3) - Overview

¢ Number of OECD initiatives since the year 2000 to improve exchange of
information for tax purposes in the light of banking secrecy;

¢ Improving Access to Bank Information for Tax Purposes Report 2000;
4 Agreement on Exchange of Information on Tax Matters Report 2002;
4 Update of article 26 par. 5 of the OECD Model Convention in 2005:

Exchange of information shall not be declined by a contracting state
“solely because of the fact that the information is held by a bank or other
financial institution, ...”

=» According to this paragraph, a contracting state may thus not decline
to supply information anymore on grounds of banking secrecy!

KPMG'
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OECD standards and initiatives
(2/3) - Example

- A taxpayer of State A

KPMG

withdraws all funds from his
bank account and visits a bank
In both State B and C and
returns to State A without cash.
State A sends a request to
States B and C for information
regarding bank accounts of the
taxpayer.

State B and C should provide
iInformation to State A on the
accounts. There are grounds to
believe that information is held
by state A and B.

olriclivicluzal

State A

State B

D) -
oS zif]) i

State C
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OECD standards and initiatives
(3/3) — Previous practice in Luxembourg PR

¢ Luxembourg law knows a banking secrecy under penalty of law;

4 Exchange of information only if in line with Luxembourg laws and
regulations;

¢ Restrictions to the investigation capacities of the Luxembourg tax
authorities and law enforcement agencies in the banking and
financial sector.

=» Consequence: Luxembourg (together with Austria and
Belgium) reserved the right not to include new art. 26 par. 5 of the
OECD Model Convention in its Double Tax Treaties in the past!

KPMG' 18
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Recent developments —
Announcements of the Luxembourg government

Announcement of the Luxembourg government on March 13, 2009:

¢ Luxembourg plans to relax its strict banking secrecy rules and to
increase its cooperation with foreign tax authorities;

% However, “banking secrecy isn’t incompatible with OECD rules” and
“Luxembourg will therefore maintain its banking secrecy as an
instrument for protecting private life”.

¢ “Luxembourg is in favour of exchanging information on demand, but
only in precise cases and with clear proof” of suspicion on fraud;

% Continuous efforts to be in line with OECD standards on transparency
and exchange of information in tax matters but “no fishing expeditions”;

4 Sharing of information on savers with other countries on a case-by-case

basis but not automatically!

KPMG'
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Impact on current Luxembourg legal framework? (1/4) —
Limits within the OECD framework and scopge of discretion? "H

4 Exchange of information limited to information foreseeably
relevant to the determination, assessment and collection of taxes,
recovery and enforcement of tax claims and investigation of tax
matters;

% No obligation to disclose information not in possession of the
relevant authorities or persons within territorial jurisdiction;

% However: information to be provided regardless of whether the
conduct investigated would be a crime under the laws of the
requested party or not!

KPMG'

20



Impact on current Luxembourg legal framework? (2/4) — -
Limits within the OECD framework and scopg of discretion? l"‘

¢ Possibilities for declining a request for example if requesting authority
would not be able to obtain the information in its own jurisdiction and
under its own laws or if disclosure would be contrary to the public policy
of the requested country;

¢ Limits to national investigations: a contracting state is in principle not
bound to go beyond its internal laws and administrative practice in
putting information at the disposal of the other contracting state,

% Access to information held by banks and other financial institutions by
direct means or indirectly through a judicial or administrative process,;

=» However, refusal may not be based on reasons related to a
person’s status as a bank or financial institution!
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Impact on current Luxembourg legal framework? (3/4) —
Double Tax Treaties

¢ |t can be expected that Luxembourg will live up to OECD
expectations to share information with other countries on
suspected tax offenders by updating its Double Tax Treaty
network;

% Insertion of new expanded exchange of information clauses
which are in line with article 26 par. 5 of the OECD Model
Convention is expected.
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Impact on current Luxembourg legal framewaork? (4/4) — m
Luxembourg domestic rules - {((

4% Adaptations to leqgislation currently in force in Luxembourg?

- Loosening of the banking secrecy rules laid down in Luxembourg
banking law (Art. 41 of the law of 5 April 1993)7?7?

= Granting of investigation capacities to the Luxembourg tax
authorities in the banking & finance sector in future (modification of
§ 178b AO)???

- Lowering of the requirements for criminal liability in case of tax
offences (modification of § 396 AO)???

KPMG 2



Impact on the EU'Savings
Directive ?



Impact on the EU Savings Directive? (1/7)
Overview

¢ The Directive is aimed at savings income in the form of interest
payments made in one Member State to beneficial owners who are
Individuals resident in another Member State;

4 The ultimate aim of the Directive is the exchange of information as
decided at the Council of Feira in 2000:;

¢ During the “transitional period”, Austria, Belgium and Luxembourg are
permitted to apply a withholding tax on interest payments on an
anonymous basis instead of exchanging information with other
jurisdictions;

KPMG'
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Impact on the EU Savings Directive? (2/7) —
Transitional period

¢ According to the Directive, the transitional period shall
end at the end of the first full fiscal year following the
later of the following dates:

® The date of entry into force of an agreement between the European Union,
following a unanimous decision of the Council, and the last of the following
signatories provide for the exchange of information upon request as defined
in the OECD Model Agreement on Exchange of Information on Tax:

Switzerland, Liechtenstein, San Marino, Monaco and Andorra

® the date on which the Council agrees by unanimity that the USA is

committed to exchange of information upon request as defined in the OECD
Model Agreement.

= Consequence: once the above criteria are met, Luxembourg may have to
agree to an automatic exchange of information!

KPMG
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Impact on the EU Savings Directive? (3/7) —
Recent developments

¢ L|Last week

® the Swiss Confederation,
announced that they would adopt

the rules regarding the exchange of

® the Principality of Monaco and Information upon request as
defined by OECD standards

® the Principality of Liechtenstein,

® the Principality of Andorra, )

4 Belgium had agreed earlier on to switch to exchange of information
system as defined by the EU Savings Directives as from 2010

¢ Hong Kong and Singapore announced that they would also adopt
the rules regarding the exchange of information upon request as
defined by OECD standards

KPMG' 27
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Impact on the EU Savings Directive? (4/7) —
Recent developments

Announcements of the Luxembourg government on Friday, March 13, 2009:
¢ “Luxembourg will maintain its banking secrecy”

¢ Luxembourg explicitly announced that it would adopt the OECD Model
Agreement on exchange of information; the current interpretation
foresees an exchange of information only upon request in specific
cases and based on specific evidence (“preuves concretes”);

¢ Cooperation on sharing information on savers with other countries on
case-by-case basis and not automatically;

¢ In addition, the Luxembourg Government announced that the OECD
standards on exchange of information “should be the sole standard to
be applied within the EU”.
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Impact on the EU Savings Directive? (5/7) —
Recent developments

Recent EU initiatives:

4 Proposal for a Council Directive concerning mutual assistance for the
recovery of claims relating to taxes, duties and other measures dated
February 2, 2009 (2009/0007 (CNS))

¢ Proposal for a Council Directive amending Directive 2003/48/EC on
taxation of savings income in the form of interest payments (COM
(2008) 727) =» proposed updates of Savings Directive

KPMG'
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Impact on the EU Savings Directive? (6/7) — ’ -i! )
Outlook .l/

¢

4 Automatic exchange of information as defined in Article 9 of the
Savings Directive would violate the Luxembourg banking secrecy in its
current form as defined in Article 41 of the Law of 1993;

4 In addition, article 9 of the Savings Directive does not require any

request by another foreign tax authority nor any well-founded suspicion
of tax evasion or tax fraud;

¢ Following the recent developments, it has become more likely that the
transitional periods as defined under the EU Savings could be
renegotiated in the near future.
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Impact on the EU Savings Directive? (7/7) —
Outlook

KPMG'

No “automatic” adaptation of EU Savings Directive through recent
announcements; adaptation requires “unanimous consensus” of all
Member States including Luxembourg;

However, political scope of discretion may become narrower and
political pressure may become even higher with a number of “classical
banking jurisdictions announcing the introduction of exchange of
information systems in line with OECD standards.

n
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Example: mutual assistance and exchange of information (1/8) —

Denial (bgnking secrecy)

Individual resident in
Contracting State; bank
account with
Luxembourg bank

Current procedure
1. Request for Exchange
of infgrmation i i

Luxembourg

Contracting State -
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Example: mutual assistance and exchange of information (2/8) —

Denial (bapking secrecy)

2. Criminal
Individual resident in Investigation
Contracting State; bank
account with
Luxembourg bank

Current procedure
1. Request fpr Exchange
of infofmation i i

Luxembourg

Contracting State -
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Example: mutual assistance and exchange of information (3/8) —

br Exchange
mation

Current procedure

Individual resident in
Contracting State; bank
account with

Luxembourg bank v

Contracting State

1. Request fi

of info

<
<

2. Criminal
Investigation

Denial (ba

nking secrecy)

3. Request formutual assistance ﬁ

Luxembourg
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Example: mutual assistance and exchange of information (4/8) —

Current procedure

1. Request fi
of info

br Exchange
mation

»
»

~

Denial (ba

2. Criminal
Individual resident in Investigation
Contracting State; bank
account with
Luxembourg bank v

3. Request for

nking secrecy)

4. Request for
Information on
bank account

Provision of
information

Contracting State

8 ﬁ

Luxembourg
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Example: mutual assistance and exchange of information (5/8) —

Current procedure

1. Request fpr Exchange

of information

2. Criminal
Individual resident in Investigation
Contracting State; bank
account with
Luxembourg bank v

3. Request for mutual assistance

Denial (bapking secrecy)

[
L

<
<

informatio
assis

Contracting State

5. Exchange of
n, mutual

ance

Luxembourg

=

4. Request for
Information on bank
account

Provision of
information
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Example: mutual assistance and exchange of information (6/8) —
Future scenario?

1. Request for Exchange
of infgrmation

Individual resident in
Contracting State; bank
account with
Luxembourg bank

=
-

Luxembourg

Contracting State -
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Example: mutual assistance and exchange of information (7/8) —

Future scenario?

1. Request fi
of info

mation

br Exchange

\ 4

Individual resident in
Contracting State; bank
account with
Luxembourg bank

Contracting State

Provision of
information

P
<

A 4

Luxembourg

2. Direct
request for
Information on
bank account?
Investigation
capacities of
the Lux. tax
authorities in
the future?
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Example: mutual assistance and exchange of information (8/8) —
Future scenario?

1. Request fpr Exchange Provision of
of information information

&
<

\ 4

»
>

<
<

2. Direct request
3. Excharlge of for Information
informatipn, mutual on bank
assistancle? account?
Investigation
capacities of the
Lux. tax
authorities in the
future?

Individual resident in
Contracting State; bank
account with
Luxembourg bank

Contracting State Luxembourg
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