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BackgroundBackground

The current directive foresees a revision after 3 yearsThe current directive foresees a revision after 3 years

15 September 2008: First formal report from the Commission that 15 September 2008: First formal report from the Commission that 
evaluated the economic effects.evaluated the economic effects.

Commission concludes that the Directive has proven effective witCommission concludes that the Directive has proven effective within hin 
limits set by its scopelimits set by its scope

The revision also concludes that its scope needs to be extended The revision also concludes that its scope needs to be extended in in 
order to close possible loopholesorder to close possible loopholes

On the basis of that report, a draft proposal was presented by tOn the basis of that report, a draft proposal was presented by the he 
Commission on 31 October 2008.Commission on 31 October 2008.
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Economic AnalysisEconomic Analysis
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Economic Analysis
Interest payments under EOI reporting
Economic Analysis
Interest payments under EOI reporting

CountryCountry 20052005
(6 months)(6 months)

20062006 20072007

661661 942942

N/AN/A

19011901

N/AN/A

LuxembourgLuxembourg 11201120 41894189 N/AN/A

568568

IrelandIreland 259259 771771

91329132

GermanyGermany 13921392

FranceFrance 20202020

UKUK N/AN/A

(million €)

http://www.iarigai.org/members/images/germany.jpg
http://library.thinkquest.org/TQ0312282/Countries/France flag.gif
http://images.google.de/imgres?imgurl=http://upload.wikimedia.org/wikipedia/commons/1/13/Ireland_flag_300.png&imgrefurl=http://commons.wikimedia.org/wiki/Image:Ireland_flag_300.png&h=400&w=600&sz=1&hl=de&start=5&um=1&usg=__xK4FPABldVQO_y2FPK-9qick2WA=&tbnid=dzUM-d_CJLOBvM:&tbnh=90&tbnw=135&prev=/images%3Fq%3DIreland%2Bflag%26um%3D1%26hl%3Dde
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Economic Analysis
Withholding tax revenue shared
Economic Analysis
Withholding tax revenue shared

EUEU
20052005

(6 months)(6 months) 20062006 20072007

••LuxembourgLuxembourg 3636

99

88

1313

1313

125125

55

••AustriaAustria 4444

153153

N/AN/A

2626

N/AN/A

N/AN/A

••BelgiumBelgium 1919

TerritoriesTerritories

••Jersey Jersey 3232

••Isle of Man Isle of Man 2020

••Guernsey Guernsey N/AN/A1616
(million €)
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Economic Analysis
Withholding tax revenue shared
Economic Analysis
Withholding tax revenue shared

NonNon--EUEU
20052005

(6 months)(6 months)
20062006

••SwitzerlandSwitzerland 7777

44

44

22

11

256256

••AndorraAndorra 1313

••MonacoMonaco 1212

••LiechtensteinLiechtenstein 77

••San MarinoSan Marino 77

(million €)
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Economic Analysis
Main withholding tax collectors (2005 and 2006)
Economic Analysis
Main withholding tax collectors (2005 and 2006)

Luxembourg; 
22%

Other; 33%
Switzerland; 

45%



10

Economic Analysis 
Beneficiaries of withholding tax
Economic Analysis 
Beneficiaries of withholding tax

Largest beneficiaries (2005 and 2006):Largest beneficiaries (2005 and 2006):

GermanyGermany 193 193 

ItalyItaly 112 112 

UKUK 105105

BelgiumBelgium 7171

FranceFrance 6363

(million €)
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Proposal of the CommissionProposal of the Commission
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Proposal of the Commission
Overview
Proposal of the Commission
Overview

Amendments in relation to:Amendments in relation to:

Beneficial ownershipBeneficial ownership

DefinitionDefinition of of «« payingpaying agentagent »»

DefinitionDefinition of of «« interestinterest paymentpayment»»

ProceduralProcedural aspectsaspects
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Proposal of the Commission
Beneficial ownership
Proposal of the Commission
Beneficial ownership

Use of antiUse of anti--money laundering (money laundering (““AMLAML””) documentation:) documentation:
AvailableAvailable informationinformation
Directive 2005/60/EC Directive 2005/60/EC 

LookLook--through approach (Annex I): through approach (Annex I): 
List of entities and legal arrangements,List of entities and legal arrangements,
resident in nonresident in non--EU jurisdictions, and EU jurisdictions, and 
no appropriate and effective taxation of income no appropriate and effective taxation of income 
obtained by such entities and arrangements.obtained by such entities and arrangements.
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Proposal of the Commission
Beneficial ownership
Proposal of the Commission
Beneficial ownership

IdentificationIdentification
Post 2004 Post 2004 customerscustomers:: TIN TIN mandatorymandatory
AnnexAnnex II:II: 25 25 MemberMember States States attributingattributing a TIN (Luxembourg and France?)a TIN (Luxembourg and France?)

ResidenceResidence addressaddress
PrePre 2004:2004:

Best information Best information atat itsits disposaldisposal
Post 2004:Post 2004:

Update on the basis of Update on the basis of mostmost recentrecent documents, ordocuments, or
atat least least whenwhen the the passportpassport or ID or or ID or otherother documentarydocumentary proof expiresproof expires

A A taxtax residenceresidence certificatecertificate voluntarilyvoluntarily presentedpresented by the by the beneficialbeneficial ownerowner
to to bebe takentaken intointo accountaccount (<3 (<3 yearsyears))
ThirdThird country country residentresident EU EU citizenscitizens:: taxtax residenceresidence certificatecertificate < 3 < 3 yearsyears
beforebefore paymentpayment datedate
DiplomatsDiplomats:: taxtax residenceresidence ≠≠ permanent permanent residenceresidence
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Proposal of the Commission
Definition of “paying agent”
Proposal of the Commission
Definition of “paying agent”

If: If: 

a Luxembourg economic operator is paying interest income to a EUa Luxembourg economic operator is paying interest income to a EU beneficial owner beneficial owner 
through another economic operator (e.g.: financial institution, through another economic operator (e.g.: financial institution, bank,..) situated outside the bank,..) situated outside the 
Savings Tax network, and Savings Tax network, and 

has has evidenceevidence thatthat the the paymentpayment isis made for the made for the ultimateultimate benefitbenefit of an EU of an EU beneficialbeneficial ownerowner

then the Luxembourg economic operator would qualify as the payinthen the Luxembourg economic operator would qualify as the paying agentg agent

LuxBank

Bank
EU

Bank
e.g. Hong Kong

EU resident

Paying agent

Paying agent
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Proposal of the Commission
Definition of “paying agent”
Proposal of the Commission
Definition of “paying agent”

Clarification of antiClarification of anti--avoidance concept avoidance concept ““paying agent upon receiptpaying agent upon receipt””

““PositivePositive”” definition of intermediate structures definition of intermediate structures ((““Residual entitiesResidual entities””):):
Including trusts, transparent entitiesIncluding trusts, transparent entities……
Based on substantial elements rather than on legal form. Based on substantial elements rather than on legal form. 
Concept of Concept of ““place of effective managementplace of effective management””..

Annex III: Annex III: 
A A ‘‘positivepositive’’ list, including entities and arrangementslist, including entities and arrangements
A new Article 18b allows a procedure for updating this Annex. A new Article 18b allows a procedure for updating this Annex. 

Not Not coveredcovered::
UCITS, pension UCITS, pension fundfund or or insuranceinsurance business, business, charitiescharities and joint and joint accountsaccounts
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Proposal of the Commission
Definition of “paying agent”
Proposal of the Commission
Definition of “paying agent”

Potential residual entity shall have the Potential residual entity shall have the optionoption of being of being 
treated as a UCITS if: treated as a UCITS if: 

No No beneficialbeneficial ownerowner isis immediatelyimmediately entitledentitled to to itsits assetsassets
or or incomeincome atat the moment of the moment of receiptreceipt of an of an interestinterest
paymentpayment

ExerciseExercise of the option:of the option:
MemberMember States States shallshall issue a issue a certificatecertificate to to thatthat effecteffect
EntityEntity shallshall presentpresent thatthat certificatecertificate to the to the economiceconomic
operatoroperator
EntityEntity shallshall actact as as «« payingpaying agentagent »» on on eacheach occasion occasion 
thatthat a a beneficialbeneficial ownerowner becomesbecomes immediatelyimmediately entitledentitled to to 
itsits assetsassets or or incomeincome
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Proposal of the Commission
Definition of “interest”
Proposal of the Commission
Definition of “interest”

Income from products that are comparable to debt Income from products that are comparable to debt 
claimsclaims

Innovative products:Innovative products:
““a return on capital whose a return on capital whose conditionsconditions are defined at the issuing are defined at the issuing 
date, anddate, and
at the end of their term, at least at the end of their term, at least 95%95% of the capital investedof the capital invested””
First First issuedissued on or on or afterafter 1 1 DecemberDecember 20082008

Life insurance contracts Life insurance contracts 
BiometricBiometric riskrisk < 5% of the capital < 5% of the capital insuredinsured, and, and
performance performance fullyfully linkedlinked to to interestinterest incomeincome
SubscribedSubscribed on or on or afterafter 1 1 DecemberDecember 20082008
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Proposal of the Commission
Definition of “interest”
Proposal of the Commission
Definition of “interest”

Currently: Currently: 

New: New: 
““UCITS or other collective investment funds or schemes registeredUCITS or other collective investment funds or schemes registered in in 
accordance with the accordance with the rules of any of the Member Statesrules of any of the Member States””
““Any collective investment fund or scheme established outside theAny collective investment fund or scheme established outside the
territory referred to in Article 7, territory referred to in Article 7, irrespective of the legal formirrespective of the legal form of that of that 
fund or scheme and of any restriction to a limited group of invefund or scheme and of any restriction to a limited group of investors of stors of 
the purchase, sale or redemption of its shares or unitsthe purchase, sale or redemption of its shares or units””

Result: Result: 
All UCITS and all nonAll UCITS and all non--UCITS are in scope UCITS are in scope 
Registered? Registered? SICAR, SIF, Part II, Securitization fundsSICAR, SIF, Part II, Securitization funds

SICAVSICAV FCPFCP

UCITSUCITS ININ ININ

NonNon--UCITSUCITS OUTOUT ININ
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Proposal of the Commission
Definition of “interest”

Proposal of the Commission
Definition of “interest”

New Article 6 nNew Article 6 n°°6:6: ““By way of derogation from point (c) of paragraph 1, MS shall havBy way of derogation from point (c) of paragraph 1, MS shall have the option of excluding from e the option of excluding from 
the definition of interest payment any income referred to in thathe definition of interest payment any income referred to in that provision distributed by undertakings or entities or legal t provision distributed by undertakings or entities or legal 
arrangements established within their territory where the directarrangements established within their territory where the direct or indirect investment of such entities or legal or indirect investment of such entities or legal 
arrangements in debt claims referred to in point (a) of paragraparrangements in debt claims referred to in point (a) of paragraph 1 or in securities referred to in point (h 1 or in securities referred to in point (aaaa) of paragraph ) of paragraph 
1 has not exceeded 15% of their assets.1 has not exceeded 15% of their assets.””

OldOld Article 6 nArticle 6 n°°6:6:”” By way of derogation from paragraphs 1(c) and (d), Member StatesBy way of derogation from paragraphs 1(c) and (d), Member States shall have the option of shall have the option of 
excluding from the definition of interest payment any income refexcluding from the definition of interest payment any income referred to in those provisions from undertakings or erred to in those provisions from undertakings or 
entities established within their territory where the investmententities established within their territory where the investment in debt claims referred to in paragraph 1(a) of such in debt claims referred to in paragraph 1(a) of such 
entities has not exceeded 15 % of their assets.entities has not exceeded 15 % of their assets.““

It is It is debatabledebatable whether this changes anything in the following example:whether this changes anything in the following example:

De minimis
Fund

Fund of Funds

Debt claims

39%61%

Debt claims Equity

86%14%



21

Proposal of the Commission
Procedural aspects
Proposal of the Commission
Procedural aspects

Report the Report the numbernumber of of beneficialbeneficial ownersowners per per MemberMember
State State subjectsubject to to withholdingwithholding taxtax

Home country rule for investment fundsHome country rule for investment funds

Scope and TISScope and TIS

Joint accountsJoint accounts

Additional information for exchange of informationAdditional information for exchange of information

Abolition of Abolition of ““tax exemption certificatetax exemption certificate”” and only allow and only allow 
the the ““voluntary disclosurevoluntary disclosure”” procedureprocedure

Official data providersOfficial data providers
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Proposal of the Commission
Timetable 
Proposal of the Commission
Timetable 

N 31.12.N 31.12.N+1 31.12.N+2

Entry into force

01.01.N+3
Application

«« TheThe amendmentsamendments willwill have to have to bebe appliedapplied withinwithin MemberMember StatesStates’’
territoryterritory fromfrom the first the first dayday of the of the thirdthird yearyear followingfollowing the the calendercalender

yearyear in in whichwhich the Directive the Directive entersenters intointo forceforce»»

N+1 N+2 N+3

31.12.N+3 31.12.N+4

N N+4
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ConclusionConclusion
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ConclusionConclusion

Beneficial ownership and paying agentsBeneficial ownership and paying agents
Use of antiUse of anti--money laundering (money laundering (““AMLAML””) documentation) documentation
HugeHuge impact on information impact on information systemssystems
Unclear concept of Unclear concept of "place of effective management""place of effective management"
Increased administrative burdenIncreased administrative burden

DefinitionDefinition of of «« interestinterest paymentpayment»»
Extension to SICAV Part IIExtension to SICAV Part II
Major impacts on Luxembourg fund industryMajor impacts on Luxembourg fund industry
Concerns with regard to the issue of the level playing fieldConcerns with regard to the issue of the level playing field
ConcernsConcerns about about retroactivityretroactivity

ProceduralProcedural aspectsaspects
The Directive, in its current state, is not sufficiently preciseThe Directive, in its current state, is not sufficiently precise and still needs and still needs 
to be refinedto be refined
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Thank youThank you
DiscussionDiscussion

Q&AQ&A
Wrap UpWrap Up
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Georges Bock
Partner
KPMG Tax Luxembourg
+352 225151-5522
georges.bock@kpmg.lu
www.kpmg.lu

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we 
endeavor to provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will 
continue to be accurate in the future. No one should act on such information without appropriate professional advice after a thorough examination of the particular 
situation.

© 2008 KPMG Tax Sàrl, the Luxembourg member firm of KPMG International, a Swiss cooperative. All rights reserved. Printed in Luxembourg.
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KPMG Tax Luxembourg
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