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Introduction
Overview

¢ The United States House of Representatives and the Senate have both
introduced legislation to detect and dissuade Americans from using foreign
bank accounts to evade US income taxes.

¢ The bill:

= will impose a 30% withholding tax on all payments to foreign financial
institutions unless they

® acknowledge the existence of their offshore accounts, and
® disclose all relevant information to the IRS.

= requires reporting of all “specified non-US financial assets” of $50,000.

doubles the current Statute of Limitations on tax audits involving unreported
funds to 6 years.

requires electronic filing of withholding on transfers to foreign accounts.
declares that disguised distributions to US persons are dividend payments.
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Increased disclosure of BOs
Withhoeldable payments to foreign financial institutions (1)

¢ 30% WHT on any withholdable payment unless the financial institution agrees to:
= identify U.S. accounts;
comply with verification and due diligence procedures (Ql Audits?);
=  perform annual reporting;
= comply with requests for additional information; and

=  attempt to obtain a waiver in any case in which any foreign law would prevent the
reporting of information required, and if a waiver is not obtained, to close the account.

4 This provision applies with respect to U.S. accounts maintained by
= the foreign financial institution and
= each other financial institution that is a member of the same expanded affiliated group.

Non-USiimancialNpsSuittiies

Withnoldingfagents (Including Flinds)

30% WHT U.S. Accounts

KPMG



Increased disclosure of BOs
Withholdable payments to fareign financial institutions (I1)

4 Annual reporting:

Name, address, and TIN of “Specified U.S. person” and “Substantial U.S.
owner’;

Account number;
Account balance or value (US and Non-US source income); and
The gross receipts and gross withdrawals or payments from the account.

¢ Alternative: elect to provide full IRS Form 1099 reporting like a US financial

institution:

KPMG'

Name, address, and TIN of “Specified U.S. person” and “Substantial U.S.
owner”; and

Account number.

Result: both U.S.- and foreign-source amounts (including gross proceeds) are
subject to reporting

This election can be made by a foreign financial institution even if other
members of its expanded affiliated group do not make the election.



Increased disclosure of BOs
Withholdable payments to foreign financial institutions (l11)

Overview of Definitions:

Non-U.S.

c
%)

U.S. Owned foreign entity
Expanded affiliated group

@

Financial Institution I I Withholdable payment \
Withholding agent (‘

Specified U.S. person

)

Financial Account

Substantial U.S. owner
U.S. Account



Increased disclosure of BOs
Withholdable payments to fareign financial institutions (1V)

4 Definitions (I):
Financial account:

Any depository or custodial account and any equity or debt interest in a
foreign financial institution

other than interest that are regularly traded on an established securities
market.

KPMG'

U.S. account:

Any financial account held by one or more specified U.S. persons or U.S.-
owned foreign entities.

Depository accounts: not treated as financial accounts for these purpose if

all holders of the account are natural persons and

the aggregate value of all depository accounts held (in whole or in part) by each

holder of the account < $10,000 (or $50,000 if the account is in existence on the
date of enactment).

The threshold is calculated at group level



Increased disclosure of BOs
Withholdable payments to fereign financiallinstitutions (V) pF=

4 Definitions (II): gall L
= Financial institution:

® Any entity that accepts deposits in the ordinary course of a banking or
similar business,

® Any entity that is engaged in the business of holding financial assets for
the account of others, and

® Any entity engaged (...) primarily in the business of investing, reinvesting,
or trading in securities, interests in partnerships, commodities, or any
interest (including a futures or forward contract or option) in such
securities, partnership interests, or commodities.

® Includes: investment vehicles such as hedge funds and private equity
funds.

- U.S.-owned foreign entity:
® Any foreign entity that has one or more substantial U.S. owners.

KPMG' 10



Increased disclosure of BOs
Withholdable payments to fareign financiallinstitutions (VI)

¢ Definitions (lll):
Expanded affiliated group

KPMG'

One or more chains of corporations connected through stock ownership with a
common parent corporation (i.e: 80% ownership)

A partnership is treated as a member of an expanded affiliated group if such entity
is controlled by members of such group.

Withholding agent

includes any person, in whatever capacity,having the control, receipt, custody,
disposal, or payment of any withholdable payment.

Withholdable payment

Any payment of

= interest, dividends, rents, salaries, wages, premiums, annuities, compensations,
remunerations, emoluments, and

= other fixed or determinable annual or periodical gains, profits, and income
from sources within the United States.
Includes: US-source gross proceeds from the sale of property.
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Increased disclosure of BOs
Withholdable payments to fareign financial institutions (VII)

4 Definitions (IV):
- Substantial U.S. owner is, with respect to,

KPMG'

Corporations

= any specified U.S.person that directly or indirectly owns >10% of the stock (by
vote or value) of such corporation

Partnerships,

= a specified U.S. person that directly or indirectly owns >10% of the profits or
capital interests of such partnership

Trusts,

= any specified U.S. person treated as an owner of any portion of such trust
under the grantor trust rules.

10% threshold is reduced to 0% for:

= foreign corporation or foreign partnership engaged (...) primarily in the business
of investing, reinvesting, or trading in securities, interests in partnerships,
commodities, or any interest (including a futures or forward contract or option)
in such securities, interests or commodities.
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Increased disclosure of BOs
Withholdable payments to fareign financial institutions (VIII)

¢ Definitions (V):
Specified U.S. person
any U.S. person other than

KPMG

a publicly traded corporation,

any tax-exempt organization or individual retirement plan,
the US,

a State,

a bank,

a real estate investment trust,

a regulated investment company,

a common trust fund, and

a trust that is exempt from tax (under section 664(c)).
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Increased disclosure of BOs
Withholdable payments to foreign entities

¢ 30% WHT on any withholdable payment

hhon]ng agents Non-U.SEiiithe
(nen imeanciel))

30% WHT

4 Unless
=  Certain requirements are met:
® certification that the foreign entity does not have a substantial U.S. owner, or
® provides name, address, and TIN of each substantial U.S. owner.
=  Low risk of tax evasion:
publicly traded corporation
foreign government,
international organization,
foreign central bank of issue, ...

KPMG 14



Increased disclosure of BOs
Credits and refunds

¢ Credit or refund of the
= excess of the amount withheld (e.g. reduced treaty rate)
= full amount of the tax withheld (e.g. in case of portfolio interest exemption)

¢ Need for appropriate documentation establishing
= the beneficial owners of the payments, and
= their eligibility for treaty benefits.

4 Treaty benefits:
= US DTTs don’t provide for a specific procedure for providing treaty benefits.
= US can grant treaty benefits through a refund process.

¢ A special rule:

= Credits and refunds generally are not allowed with respect to specified
financial institution payments, Unless,

DTT provides otherwise.

KPMG' 15



Increased disclosure of BOs
Withholdable payments to fareign entities (Effective Date)

«The provision generally applies to payments made after December
31, 2010.»

01.01.2011
Effective date

N N -1 N N+1 N+2

31.12.2007 31.12.2008 31.12.2009 31.12.2010 31.12.2011 31.12.2012

KPMG
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Repeal of portfolio interest exemption for foreign
targeted bearer bonds

¢ 30% WHT on

= any interest paid on a debt obligation that is not in registered form,
unless

= an applicable treaty rate applied.

® Effective date;

= This provision would apply to any debt obligation issued 180 days
after the date of enactment.

18
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Under reporting with respect to foreign assets
Disclosure of Info with respect to Fareign Einancial assets

% “Specified foreign financial asset” > $50,000.

¢ “Specified foreign financial assets”:

= depository or custodial accounts at foreign financial institutions and, to the
extent not held in an account at a financial institution,

= stocks or securities issued by foreign persons,

= any other financial instrument or contract held for investment that is issued
by or has a counterparty that is not a U.S. person, and

= any interest in a foreign entity.

¢ Penalty:
= Failure to make the required disclosures: $10,000 to $50,000

= Understatement attributable to an “undisclosed foreign financial asset”:
40% penalty

4 Effective Date:

= The provision is effective for taxable years beginning after the date of
enactment.

KPMG'
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Under reporting with respect to foreign assets
Modification of Statute of Limitations

® A new 6 vear limitations period for assessment of tax on understatements of
income attributable to foreign financial assets.

= The present exception: 25 percent of the gross income (unchanged).
= The new exception: omission of gross income in excess of $5,000

% The limitations period for assessment is suspended if a taxpayer fails to
provide timely information returns required with respect to

= “passive foreign investment corporations” and
= the new self-reporting of foreign financial assets.

% Effective Date:

= The provision is effective for
® returns filed after the date of enactment

® any return filed earlier if the assessment period for that return has not yet
expired as of the date of enactment.

KPMG' 21
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Other disclosure provisions
Disclosure of Assistance in Acquiring or Eerming a Foreign Entity (1)

4 Each “material advisor” with respect to a foreign entity transaction is
required to file an information return setting forth

- the identity of the foreign entity,
- the identity of the U.S. citizen or resident, and
= any other information as the Secretary may require.

¢ “Material advisor”:

= Any person who provides

® any material aid, assistance, or advice with respect to carrying out one
or more foreign entity transactions, and directly or indirectly derives
gross income in excess of $100,000 for providing such aid, assistance
or advice

® during the calendar year.

KPMG' 23



Other disclosure provisions
Disclosure of Assistance in Acquiring or Eerming a Foreign Entity (i)

¢ Penalty:

= Any person

® that fails to timely file an information return with respect to a foreign
entity transaction or

@ that files false or incomplete information with respect to such
transaction)

= is required to pay a penalty equal to the greater of
= $10,000 or
= 50% of the gross income (i.e. assistance fee).

% Effective date:

- The provision is effective with respect to aid, assistance, and
advice provided after the date of the enactment.

KPMG' 24



Other disclosure provisions
Passive entities and electronic filing

% Reporting of activities with respect to “Passive foreign investment
companies” (PFIC):
- Each person who is a shareholder of a PFIC is required to file an
annual information return containing such information as the
Secretary may require.
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¢ Requirement for financial institutions to file certain returns related to
withholding on foreign transfers electronically

—= Phase out of filing on paper by a “financial institution”

= Requirement to file electronically (even when tax returns <
250/year).

KPMG -
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Foreign trusts
Overview

¢ Clarifications with respect to foreign trusts which are
treated as having a US beneficiary

¢ Presumption that foreign trust has US beneficiary

¢ Uncompensated use of trust property treated as a
distribution

¢ Reporting requirement of US owners of foreign trusts

¢ Minimum penalty with respect to failure to report on
certain foreign trusts

KPMG' 27



Foreign trusts
Foreign Trusts treated as having a US beneficiary

% In determining whether a foreign trust has a U.S. beneficiary:

= an amount is treated as accumulated for the benefit of a U.S.
person even if the U.S. person’s interest in the trust is contingent
on a future event.

¢ If any person has the discretion to make a distribution from the
trust to, or for the benefit of, any person, the trust is treated as
having a U.S. beneficiary unless

® the terms of the trust specifically identify the class of persons to
whom such distributions may be made, and

® none of those persons is a U.S. person during the taxable year.

¢ Effective Date:
= The provision is effective on the date of enactment.

KPMG' 28



Foreign trusts
Presumption That Foreign Trust Has United States Beneficiary

¢ A foreign trust is presumed to have a U.S. beneficiary unless

- the U.S. person that directly or indirectly transfers property to a
foreign trust submits information as required by the Secretary and
demonstrates to the satisfaction of the Secretary that

® no part of the income or corpus of the trust may be paid or

accumulated during the taxable year to or for the benefit of a U.S.
person, and

® if the trust were terminated during the taxable year, no part of the
income or corpus of the trust could be paid to or for the benefit of a
U.S. person.

¢ Effective Date

—= The provision applies to transfers of property after the date of
enactment.

KPMG'
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Foreign trusts
Uncompensated Use of Trust Property Treated/as a Distribution

4 Any use of trust property by
= the U.S. grantor,
= U.S. beneficiary or
= any U.S. person related to a U.S. grantor or U.S. beneficiary

= is treated as a distribution of the fair market value of the use of the
property to the U.S. grantor or U.S. beneficiary.

4 A loan or use of property is not treated as a payment to the extent that
the

= U.S. person repays the loan at a market rate of interest or
= pays the fair market value for the use of the trust property
= within a reasonable period of time.

¢ Effective Date:

= The provision applies to loans made and uses of property after the date of
enactment.

KPMG' 30



Foreign trusts
Reporting Requirement of US Owners ofi Foreign Trusts

4 The provision requires

= a U.S. person that is treated as an owner of any portion of a foreign
trust (i.e. grantor trust provisions) to

= provide information as the Secretary may require with respect to
the trust,

= In addition to ensuring that the trust complies with its reporting
obligations.

% Effective Date

= The provision applies to notices and returns required to be filed
after December 31, 2009.

KPMG'
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Foreign trusts
Penalty with Respect to Failure to Report on Certain Foreign Trusts

4 Increase of the minimum penalty with respect to failure to report on
certain foreign trusts

= |nitial penalty is the greater of
® $10,000 or 35% of the gross reportable amount in certain cases, or
® $10,000 or 5% of the gross reportable amount in other case

= Additional $10,000 penalty for every additional 30 days of delinquency
continues to apply.

¢ Amendment to the maximum penalty with respect to failure to report on
certain foreign trusts

= The penalties may exceed the gross reportable amount.
= However, refund of such excess to the taxpayer is possible.

% Effective Date

= The provision applies to notices and returns required to be filed after
December 31, 2009.

KPMG'
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Dividend equivalent payments

Dividend equivalent payments received by NRAS treated as Dividends

¢ A “dividend equivalent”

= |s a payment made under a notional principal contract that directly or indirectly is
contingent upon, or determined by reference to, the payment of a dividend from
sources within the US.

= Includes: any other payment that is substantially similar to a payment described
above.

¢ Factors taken into account include:
= the term of the contract (i.e: early terminations, offsetting financial contracts,...);
= the amount of each party’s investment;
= the amounts of any collateral posted;
= efc.

¢ The payments that are treated as U.S.-source dividends:

= Gross amounts that are used in computing any net amounts transferred to or from
the taxpayer

= j.e. under a “Total Return Swap”.

¢ Effective Date

= The provision applies to payments made on or after the date that is 90 days after
the date of enactment.

KPMG'



Thank you
Discussion
Q&R

L'information publiée dans le présent document est de nature générale. Elle ne vise pas a tenir compte des circonstances de quelque personne ou entité
particuliére. Bien que nous fassions tous les efforts nécessaires pour assurer |'exactitude de cette information et pour vous la communiquer rapidement, rien ne
garantit qu'elle sera exacte a la date a laquelle vous la recevrez ni qu'elle continuera d'étre exacte dans I'avenir. Vous ne devez pas y donner suite a moins
d'avoir d'abord obtenu un avis professionnel se fondant sur un examen approfondi des faits et de leur contexte.

© 2009 KPMG, the Luxembourg member firm of KPMG International, a Swiss cooperative. All rights reserved. Printed in Luxembourg.
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Contact detalls

Gérard Laures Frank Stoltz

Partner Senior Manager

KPMG Tax Luxembourg KPMG Tax Luxembourg
+352 225151-5549 +352 225151-5520

The information contained herein is of a general nature and is not intended to address the circumstances of any particular individual or entity. Although we
endeavor to provide accurate and timely information, there can be no guarantee that such information is accurate as of the date it is received or that it will
continue to be accurate in the future. No one should act on such information without appropriate professional advice after a thorough examination of the particular
situation.

© 2009 KPMG Tax S.ar.l., a Luxembourg private limited company, is a subsidiary of KPMG Europe LLP and a member of the KPMG network of independent member firms affiliated 36
with KPMG International, a Swiss cooperative. All rights reserved. KPMG and the KPMG logo are registered trademarks of KPMG international.
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